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liable, though they had no actual knowledge of the existence of the stone, or 
its dangerous nature. Schmidt v. Cook et al., 33 N. Y. Sup. 624. 

Master and Servant — Defective Car — Duty of Inspection. — Shank- 
weiler v. Baltimore & O. R. R. Co., 148 Federal Reporter 195. A railroad 
company is not chargeable with negligence which will render it liable for an 
injury to an employee caused by the breaking of a defective brake-rod, 
where the defect was latent and in a place where it was not discoverable by 
such an inspection as is customarily made by well-regulated and prudently 
conducted railroads, which inspection was made and was the only kind which 
was practicable, or which could be made without seriously interfering with 
the operation of trains. 

It is the duty of defendant railroad company, receiving a freight car from 
another company, to inspect it, and to see that it is reasonably fit for service; 
and, in the event that a freight car is received with a brake-beam in such a 
defective condition that defendant's brakeman, whose duty it is to couple the 
foreign car with those of defendant, and is injured in his attempt to make 
such coupling, and the brakeman has no knowledge of the condition of the 
brake-beam, and its condition cannot be readily seen, defendant is liable for 
such injury. Missouri Pacific Railway Company v. Barber, 44 Kan. 612, 24 
Pac 969. 

Master and Servant — Injury to Servant — Vice Principal — Tivnan 
v. Keahon, 101 N. Y. Supp. 1076. Houghton and Scott, JJ., dissenting. 

Held: — One through whom the proprietor of a livery stable conducted it, 
and who is the manager and superintendent thereof, and employs help, is the 
vice-principal of the master, for whose negligence in failing to instruct a 
common laborer how to start an engine, great danger being attendant thereon 
unless it was started properly, the master is liable. 

A foreman in a mine, whose duty it was to direct ten or twelve men 
what work to do, and take care of mine, but who is subject to the orders of 
the pit boss and the superintendent, is the fellow servant and not vice-princi- 
pal of a laborer under his control, who is injured while assisting the foreman 
in the execution of his work. What Cheer Coal Co. v. Johnson, 56 Fed. 
810; Railroad Co. v. Baugh, 13 Sup. Ct. 914. A section boss having charge 
of keeping track in order, who hired and discharged his men, but who was 
subject to the orders and directions of a track master, to whom it was his 
duty to report needed repairs, and to receive from him the necessary tools 
and materials, was a fellow servant of a section hand injured from the defect- 
ive condition of a hand car, the defects in which were known to such section 
boss, and were suffered to exist through his negligence. Barringer v. Dela- 
ware & H. Canal Co., 19 Hun. 216. In an action to recover for injuries sus- 
tained while unloading dirt under a foreman who was in charge of the men, 
that he was not a vice-principal, but fellow servant, although he had power to 
discharge for cause. Schroeder v. Flint and P. M. R. Co., 103 Mich. 213 ; 61 
N. W. 663. 

Negligence — Dangerous Premises — Care Required. — Gilfallan v. 
German Hospital & Dispensary in the City of New York, 100 N. Y. 
Supp. 601. The intestate, employed as plumber by the defendant, attempted 
to leave the defendant's premises by means of a ladder and wall, although 
the premises were provided with a safe entrance and exit After climbing 
to the top of the wall and as he stepped out on what he supposed to be the 
roof of an ash-lift, he fell into a well sustaining fatal injuries. Held, that as 
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the intestate had never been authorized to use this means of exit from the 
hospital grounds, the defendant owed him no duty to keep the same safe for 
that purpose. Hooker, J., dissenting. 

The basis of liability in negligence cases is the violation of some legal 
duty to exercise care. Cusick v. Adams, 115 N. Y. 55. Such duty must be 
owed to the plaintiff or the action will not lie. Nickerson v. Bridgeport H. 
Co., 46 Conn. 24; Marvin Safe Co. v. Ward, 46 N. J. L. 19. The general 
rule is that a landowner is under no obligation to render his premises safe 
for any purpose for which he cannot reasonably anticipate that they will be 
used. Armstrong v. Medbury, 67 Mich. 250. A mere license given by the 
owners to enter and use the premises, which the licensee has full opportunity 
of inspecting and which contain no concealed cause of mischief, throws no 
obligation upon the owner to guard the licensee against danger. Sullway v. 
Waters, 14 Ir. C. L. 460. If plaintiff is a licensee and falls into a hole, which 
is not concealed except by the darkness of night, the owner of the premises 
is not liable for injuries sustained thereby. Reardon v. Thompson, 149 Mass. 
267. 

Negligence — Evidence to Establish. — Leonard v. Miami Min. Co., 148 
Fed. Rep. 827. — Held, that an inference of negligence cannot be based on a 
presumption nor on speculation and conjecture. 

General rule is that negligence cannot be presumed without any evi- 
dence, Lyndsay v. Conn. 6- P. R. R. Co., 27 Vt. 643; Daniel v. Directors, 
etc., Met. R. Co., L. R. (5 H. L.) 45. And as law does not impute it, it lies 
on party alleging it to prove it,. Doyle v. Boston & A. R. R. Co., 145 Mass. 
386; O'Connor v. Mo. Pac. R. R. Co., 94 Mo. 150. Mere fact of an accident's 
happening does not amount to evidence sufficient to base an inference of neg- 
ligence on, Welfare v. London & B. R. Co., L. R. (4 Q. B.) 698. To the 
general rule as just stated there are two well recognized exceptions, the first 
being: when relation of carrier and passenger exists and injury occurs dur- 
ing actual transportation, Curtis v. Rochester, etc., R. Co., 18 N. Y. 534. 
But besides these two elements the plaintiff must show that the accident was 
caused by some defect in road or some part of the apparatus employed in 
operating it, Wall v. Livezay, 6 Col. 465 ; Christie v. Griggs, 2 Campbell's Rep. 
79. The second exception being: when an injury arises from some condi- 
tion or event which is in its very nature so obviously destructive of safety of 
person or property as to admit of no other inference save negligence on 
part of person in control of such agency, such acts come within the principle 
of res ipsa loquitur, Kearney v. London & B. R. Co., L. R. (6 Q. B.) 761; 
Mullen v. St. John, 57 N. Y. 567. 

Patents — Infringement — Equivalents. — Universal Brush Co. v. 
Sonn, et al., 146 Fed. 517 (N. Y.). — Held, that the substantial equivalent of 
a patented device or means which performs the same function does not avoid 
an infringement because it may perform an additional function. 

The courts and text writers are very reluctant about defining the term 
invention, lest it should breed injustice. However, it must be new, useful 
and comply with all legal formalities. Cooley on Torts, second edition, page 
414. Novelty is presumed on the grant of a patent, and the patent is prima 
facie evidence thereof. Waterbury Brass Co. v. N. Y., etc., Brass Co., 3 
Fish. Pat. Cas. 43 ; Huber v. Nelson Mfg. Co., 30 Fed. 830. Whether a device 
is new, however, depends upon whether it is the same kind as another or 
whether it acts in the same way and produces the same result in substance. 



